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My Theses
• Existing disclosure laws failed to convey 
to subprime borrowers their payment 
obligations.
• Consequently, many borrowers unwittingly 
assumed payment obligations they could 
not discharge, leading to defaults and the 
Great Recession.
• Better consumer protection laws could 
have prevented that from occurring.
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How Did Consumer Protection 
Laws Fail?

• The disclosures were misleading.
• The disclosures did not cause consumers 

to withdraw from bad loans for a variety of 
reasons. 
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Legal Background

• The Truth in Lending Act, 15 U.S.C. 1601 
et seq., first enacted in 1968 and amended 
from time to time since then, together with 
its implementing regulation, Regulation Z, 
12 C.F.R. Part 226, as interpreted by the 
Official Fed Commentary, lays out the 
disclosure requirements for consumer 
credit.
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When Do You Get TILA 
Disclosures?

• Early disclosures: 
– For adjustable rate loans:  booklet and program 

disclosures
– For certain loans: Good Faith Estimates 

(circumstances under which borrowers receive these 
disclosures has been expanded since the subprime 
lending debacle)

• Later disclosures:
– Until July 30, 2009, borrowers received final 

disclosures at closing 
– Under the Mortgage Disclosure Improvement Act, 

effective July 30, 2009, borrowers receive final 
disclosures three days before closing
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Program Disclosures (provided at outset)
From 12 CFR Part 226 App. H:

• [For example, on a $ 10,000 [term] loan with an initial interest 
rate of ---- [(the rate shown in the interest rate column below for 
the year 19 ----)] [(in effect (month) (year)], the maximum 
amount that the interest rate can rise under this program is ----
percentage points, to ---- %, and the monthly payment can rise 
from a first-year payment of $ ---- to a maximum of $ ---- in the -
---- year. To see what your payments would be, divide your 
mortgage amount by $ 10,000; then multiply the monthly 
payment by that amount. (For example, the monthly payment 
for a mortgage amount of $ 60,000 would be: $ 60,000 / $ 
10,000 = 6; 6 x ---- = $ ---- per month.)]
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Program Disclosures (provided at outset)
From 12 CFR Part 226 App. H:

• The example below shows how your payments would 
have changed under this ARM program based on 
actual changes in the index from 1982 to 1996. This 
does not necessarily indicate how your index will 
change in the future.

The example is based on the following assumptions:
• Amount $ 10,000 Term---------Change date---------

Payment adjustment (frequency) Interest adjustment 
(frequency) [Margin] fn*---------Caps ----- [periodic 
interest rate cap]-----[lifetime interest rate cap-----
[payment cap] [Interest rate carryover] [Negative 
amortization] [Interest rate discount] 
fn**Index.......(identification of index or formula)
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Program Disclosures (provided at outset)
From 12 CFR Part 226 App. H:

• fn* This is a margin we have used 
recently, your margin may be different.

fn** This is the amount of a discount we 
have provided recently; your loan may be 
discounted by a different amount.]
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TILA Commentary ¶ 226.17(c)(1)-8, 
12 C.F.R. Part 226 Supplement I

8. Basis of disclosures in variable-rate transactions. The 
disclosures for a variable rate transaction must be given 
for the full term of the transaction and must be based on 
the terms in effect at the time of consummation. 
Creditors should base the disclosures only on the initial 
rate and should not assume that this rate will increase. 
For example, in a loan with an initial rate of 10 percent 
and a 5 percentage points rate cap, creditors should 
base the disclosures on the initial rate and should not 
assume that this rate will increase 5 percentage points 
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One Sentence:
The Note Holder will then determine the 

amount of the monthly payment that would 
be sufficient to repay the unpaid principal 
that I am expected to owe at the Change 

Date in full on the Maturity Date at my new 
interest rate in substantially equal 

payments.
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Mortgage Disclosure Improvement 
Act of 2008

• Lenders must provide ―worst-case‖ scenario 

showing what payments would be if interest 
rates went to highest amount under note.

• Won’t take effect until Fed promulgates 

implementing regulations.  Fed proposed 
regulations last summer. The Fed’s proposal, 

based on consumer testing, provides for 
disclosures that are much easier to understand.

• Effective 1/1/2010, RESPA disclosure forms 
(HUD-1) provided at closing state maximum 
monthly payment on page 3
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Additional Reasons to Believe 
Consumers Didn’t Understand Their 

Payment Obligations

• Lots of anecodotal reports in the media 
about consumers surprised by their loan 
terms, especially when adjustable loans 
reset with higher rates, increasing 
payments

• 2007 FTC study of Truth in Lending
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